CHAPTER 3

BASIC STATUTES AND REGULATIONS

PART 1 1.104 Issuance.
FEDERAL ACQUISITION REGULATIONS 1.104-1 Publication and code arrangement.
SYSTEM (a) The FAR is published in (1) the daily issue of the
Federal Register, (2) cumulated form in the Code of
1.000 Scope of part. Federal Regulations (CFR), and (3) a separate loose-leaf

This part sets forth basic policies and general informa- edition.
tion about the Federal Acquisition Regulations System (b) The FAR is issued as Chapter 1 of Title 48, CFR.
including purpose, authority, applicability, issuance, Subsequent chapters are reserved for agency acquisition
arrangement, numbering, dissemination, implementation,regulations that implement or supplement the FAR (see
supplementation, maintenance, administration, and devia-Subpart 1.3). The CFR Staff will assign chapter numbers to
tion. Subparts 1.2, 1.3, and 1.4 prescribe administrativerequesting agencies.

procedures for maintaining the FAR System. (c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is

SUBPART 1.1—PURPOSE, AUTHORITY, codified in the CFR shall begin with the chapter number.
ISSUANCE However, the chapter number assigned to the FAR will not

be included in the numbered units or segments of the FAR.

1.101 Purpose.

The Federal Acquisition Regulations System is estab- 1.104-2 Arrangement of regulations.
lished for the codification and publication of uniform poli-  (a) General. The FAR is divided into subchapters, parts
cies and procedures for acquisition by all executive agen-(each of which deals with a separate aspect of acquisition),
cies. The Federal Acquisition Regulations System consistssubparts, sections, and subsections.
of the Federal Acquisition Regulation (FAR), which is the  (b) Numbering. (1) The numbering system permits the
primary document, and agency acquisition regulations thatdiscrete identification of every FAR paragraph. The digits
implement or supplement the FAR. The FAR System doesto the left of the decimal point represent the part number.
not include internal agency guidance of the type describedThe numbers to the right of the decimal point and to the

in 1.301(a)(2). left of the dash represent, in order, the subpart (one or two
digits), and the section (two digits). The number to the
1.102 Authority. right of the dash represents the subsection. Subdivisions

(a) The development of the FAR System is in accor- may be used at the section and subsection level to identify
dance with the requirements of the Office of Federal individual paragraphs. The following example illustrates
Procurement Policy Act of 1974 (Pub. L. 93-400), as the make-up of a FAR number citation (note that subchap-
amended by Pub. L. 96-83, and OFPP Policy Letter 85-1,ters are not used with citations):

Federal Acquisition Regulations System, dated August 19,

1985. 25.108-2
(b) The FAR is prepared, issued, and maintained, and

the FAR System is prescribed jointly by the Secretary of Part

Defense, the Administrator of General Services, and the Subpart

Administrator, National Aeronautics and Space Section

Administration, under their several statutory authorities. Subsection

1.103 Applicability. (2) Subdivisions below the section or subsection
The FAR applies to all acquisitions as defined in Part 2 level shall consist of parenthetical alphanumerics read-

of the FAR, except where expressly excluded. ing from highest to lowest indenture as follows: lower

11

Exhibit 3-1. Sample Page of the FAR.
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CHAPTER 3

Learning Objectives
3-1 Identify and describe the four principal sources of Federal Contract Law.

3-2 Identify the basic statutes that control the fundamentals of purchasing and
contracting.

3-3  Describe the FAR system, including

. Sources.

. Maintenance.
. Supplements.
. Usage.

Exhibit 3-2. Learning Objectives.

CHAPTER INTRODUCTION

At the front of this chapter is a copy of the first page of the Federal
Acquisition Regulation (FAR). All personnel involved in procurement
are required to follow those regulations. This chapter focuses on the
Federal Acquisition Regulatory System and how it is used.

The Government’s ability to procure supplies and services rests upon
law and is limited by law. There are literally hundreds of statutes and

thousands of pages of regulations that control or affect the process. No
one course can effectively cover all of that material and no one person
knows or is capable of knowing all of the statutes and regulations. Infact,
no one segment of acquisition (construction, ADP, supplies, etc.) uses or
is affected by them all.

These laws are necessary in part because of the unique status of the
Government. The Government is a sovereign body, or body supreme.
As such, it has special powers and immunities. These give it certain
advantages in the making of contracts but also impose unique limitations
on its contractual authority.

This chapter presents the:
» Sources of Federal Contract Law.

* Basic statutes.
* The Federal Acquisition Regulatory System.
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BASIC STATUTES AND REGULATIONS

3.1 THE SOURCES OF FEDERAL CONTRACT LAW

3.1.1 The Constitution

3.1.2 Statutes

There are four sources of Federal contract law:

* The Constitution.

e Statutes.

e Administrative Law.
e Common Law.

The Constitution of the United States is the supreme law of the land. It

does not, however, specifically address whether the Government has
the right to enter into contracts. It was not until 1831 that the Supreme
Court, ina“landmark” decision (United States versus Tingey), declared

that the Federal Government has:

* Inherent power, based on sovereignty, to enter into contracts,
and

* Implied powers, as necessary to the proper performance of its
duties.

The Court also stated guidelines to apply to determineatdity of
a Government contract:

* Is the Government authorized to act?
* Is the act performed by someone having the authority to act?

Both of these must be answered in the affirmative and both apply today.

A statute is a law enacted by the legislative branch of Government and
signed by the President. The statute is identified by its public law
number. For example, Public Law 93-400 is the Office of Federal
Procurement Policy Act (OFPP), enacted in 1974. The various sections
of a public law are later included in the appropriate U.S. Code or Codes.
Part of the P.L. 93-420 has been “codified” at 41 U.S.C. 401 (see
Chapter 1). The OFPP Act has been amended by several laws, such as
the “Office of Federal Procurement Policy Act Amendments of 1983”
(P.L. 98-191) and the “Office of Federal Procurement Policy Act
Amendments of 1988” (P.L. 100-679).



CHAPTER 3

Section 3.2 summarizes the legislative history of statutes that govern the
Federal acquisition system and identifies some of the most important
statutes.

3.1.3 Administrative Law

Executive Orders

Administrative law provides the third basic source of Federal Contract
Law. Sources of administrative law include:

» Executive Orders signed by the President.

* Rules and regulations.

» Decisions by the Comptroller General and administrative law
judges.

Executive Orders (E.O.) establish policies to be followed by the ex-
ecutive agencies. E.O.’s stay in effect unless rescinded by the signing
President or a successor President. Few E.O.’s have been issued that
directly affect procurement. Exhibit 3-3 lists some of the mostimportant

of such EO'’s.

KEY EXECUTIVE ORDERS

E.O. 10582

“Prescribing Uniform Procedures for Certain Determinations ur
der the Buy-American Act”, December 17, 1954 (as amended)

Establishes Governmentwide rules for determining when, undef
the “Buy-American” Act, Federal departments and agencies may
purchase materials of foreign origin for public use within the U.$.

E.O. 11246

“Equal Employment Opportunity”, September 24, 1962 (a
amended).

192}

Requires contractors to agree not to discriminate on the basiq of
race, color, religion, sex, or national origin in their employmer
practices.

~—t

E.O. 11141

“Declaring a Public Policy Against Discrimination on the Basis of
Age”, February 12, 1964.

As a matter of public policy, precludes contractors and subcontrag
tors engaged in the performance of public contracts from discrini;
nating on the basis of age in their employment practices.

Exhibit 3-3. Key Executive Orders.
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BASIC STATUTES AND REGULATIONS

KEY EXECUTIVE ORDERS

E.O. 11701

“Employment of Veterans by Federal Agencies and Government
Contractors and Subcontractors”, January 24, 1973.

Provides direction to the Department of Labor and the heads of
executive agencies with respect to the employment of veterans

E.O. 11738

“Providing for Administration of the Clean Air Act and the Federal
Water Pollution Control Act with respect to Federal Contragts,
Grants, or Loans,” September 10, 1973.

i be
i by

Prohibits contracting for goods, materials, or services which wodl
performed in whole or in part in a facility that has been design
EPA as being in violation of environmental laws.

11%

E.O. 12138

“Creating a National Women’s Business Enterprise Policy and Pre-
scribing Arrangements for Developing, Coordinating, and Imgle-

menting a National Program for Women’s Business Enterprise,’| May
18, 1979.

Among other things, encourages the awarding of subcontracts{ynder
Federal prime contracts to women-owned enterprises.

E.O. 12352 &
E.O. 12931

“Federal Procurement Reform”, March 17, 1982 and Octobqgr|13,
1994

1. Directs the head of each executive agency to designate a Pfqcure-

ment Executive with agency-wide responsibility to:

» Oversee the agency's procurement goals and guidelings.

* Measure and evaluate procurement office performance agginst
stated goals.

* Enhance career development of the workforce.

» Advise agency heads on whether goals are being achigyed.

2. Prescribes other measures to streamline procurement systgms and
ensure that procurement organizations focus (a) on measurable
results and (b) meeting customer needs. Further directs ggdency
heads to establish career education programs for procurgment
professionals, including requirements for successful completion
of educational requirements or mandatory training for entry jgvel
positions and for promotion to high level positions.

Exhibit 3-3. Key Executive Orders (Continued).
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CHAPTER 3

KEY EXECUTIVE ORDERS
(CONTINUED)

E.O. 12352 &
E.O. 12931
(Continued)

3. Directs the OFPP Administrator to work with the OMB Direqt
and agency heads to provide broad policy guidance and oy«
leadership for procurement reform, including such taskg

DI
prall
as

Government-wide procurement system criteria, streamlip
agency-level guidance for procurement processes,
recommending changes in applicable laws.

coordinating Government-wide efforts, identifying desiralbie

E.O. 12448

“Exercise of Authority Under Section 218 of Title 18, United Stat
Code”, November 4, 1983.

Authorizes Federal agencies to promulgate regulations for voidi
rescinding contracts obtained through bribery, graft or conflig
interest.

—_ 2

E.O. 12954

“Ensuring The Economical And Efficient Administration And
Completion Of Federal Government Contracts March 8, 1995

Restricts contracting with firms that permanently replace lawful
striking employees.

E.O 12969

“Federal Acquisition And Community Right-To-Know”, August
8, 1995

Under specified conditions, requires contractors to file Toxic
Chemical Release Forms (“Form R”) for each toxic chemical
manufactured, processed, or otherwise used by the Federal
contractor at indicated facilities.

E.O. 12979

“Agency Procurement Protests”, October 25, 1995

Encourages offerors (i.e., firms that submitted bids, proposals
guotes) to submit protests to the procuring agency rather than
the GAO or to the courts. When the protester alleges that the
contracting officer violated a statute or regulation and thereby
caused prejudice to the protester, the protest must go to an age

—t

ng
nd

j or
of

DI

ncy

Exhibit 3-3. Key Executive Orders (Continued).
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BASIC STATUTES AND REGULATIONS

KEY EXECUTIVE ORDERS
(CONTINUED)

=

E.O. 12979 official at a level above the contracting officer. The order furthe

(Continued) (1) directs (with some exceptions) withholding of award while a
timely filed protest is pending and (2) permits and encourages [use of
alternative dispute resolution techniques and third party neutrals

E.O. 12989 “Economy and Efficiency in Government Procurement Through

Compliance With Certain Immigration and Naturalization Act
Provisions”, February 13, 1996.

Authorizes the heads of contracting activities (HCAS) to debar &
contractor when the Attorney General determines that the contiactor
is not in compliance with the INA employment provisions.

Exhibit 3-3. Key Executive Orders (Continued).

Rules and Regulations Agency heads are empowered by statute or by Presidential order to

The Federal Register

The Code of Federal
Regulations (CFR)

prepare and issueles and regulations The Government is required
under the Administrative Procedures Act to publish most, but not all,
such rules and regulations in both of the following publications.

The FR is a daily Government publication. It provides a uniform system
for making regulations and legal notices issued by Federal agencies
available to the public. Proposed rules are published so that the public
can commenton them. After comments are received and evaluated, final
rules are published. Some rules are based on statute and some on policies
flowing from OMB, OFPP, the agencies, etc.

The CFR is a catalog or codification of the rules (published in the Federal
Register) concerning the executive departments and agencies of the
Federal Government. The CFR is organized as indicated below:

 The CFR is divided into 5fitles. Each title represents broad
areas subject to regulation by the Federal Government.

» Each title is divided intechapters. Each chapter usually bears
the name of the issuing agency and is further subdivided into
parts covering specific regulatory areas.

A number ofrules and regulations apply to the Federal acquisition
process and have Governmentwide force and effect. These are summa-
rized in Exhibit 3-4.
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CHAPTER 3

RULES AND REGULATIONS
THAT APPLY TO FEDERAL PROCUREMENTS

Title CFR § Coverage
OFPP Policy N/A Establish Governmentwide policies for acquiring Sujp-
Letters plies and services.
The Federal 48 CFR |Establish Governmentwide rules and regulations |that
Acquisition Ch.1 apply generally to the acquisition of supplies and ser\i¢es
Regulation (see section 3.3 of this chapter).
(FAR)
FAR Supplements 48 CFR [Establish rules and regulations that apply generally tpfthe
Chs. 2-63 |acquisition of supplies and services within the isslling
Federal department or agency.
Cost Accounting 48 CFR Establish standards for the cost accounting practiceg of
Standards Ch. 99 certain contractors and subcontractors, along with piigce-
dures for (a) disclosing those practices to the Governfrent
and (b) determining the cost impact of any changes
necessary to comply with the standards or that are gther-
wise contemplated by the contractor.
Supply and 41 CFR |Prescribes additional Governmentwide rules for:
Procurement Ch. 101 » Determining the method of supply.
(from the Subch. E * Interagency purchases.
FPMR—Federal (8101-25 e Purchase vs. lease determinations.
Property Managet through * Acquiring supplies and services from GSA and
ment Regulationg 101-33) other interagency supply sources.
* Inventory management.
» Storage and distribution.
» Federal product descriptions (e.g., Federal Speci-
fications, CIDs, etc.).
* Inspection and quality control.
» Acquisition of public utilities.
Labor 29 CFR |Establishes rules for socioeconomic objectives ang|re-
41 CFR ch. 50lated programs under its cognizance, such as the Fair
Labor Standards Act.
Small Business 13 CFR [Establishes rules for socioeconomic objectives and |re-
Administration lated programs under its cognizance, such as the pmall

(SBA)

business set-aside program.

Exhibit 3-4. Key Regulations.

FAC 90-12
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BASIC STATUTES AND REGULATIONS

THAT APPLY TO FEDERAL PROCUREMENTS

RULES AND REGULATIONS

(CONTINUED)

Title CFR 8 Coverage
Acquisition of 41 CFR Prescribes special rules for the acquisition of real grop-
Real Property Ch. 101 erty.
(from the FPMR §101-18

Administrative Law
Decisions

Boards of Contract
Appeals (BCAS)

The Comptroller
General (Comp.
Gen.)

Exhibit 3-4. Key Regulations (Continued).

Under several statutes (most notably the Disputes Act and the Competi-
tion in Contracting Act), administrative forums have been established to
hear and decide claims, protests, and other questions involving the
interpretation of contracts and Federal laws, rules, and regulations that
apply to contracts. Among others, these include Boards of Contract
Appeals and the General Accounting Office.

BCAs render decisions on disputes arising under contracts. If there is a
disagreement between a contractor and an agency as to a contractual
requirement or the meaning of a contract, the contractor will ask the CO
for a final decision. If the contractor is not satisfied by the decision, an
appeal is filed by the contractor with the appropriate BCA under the
“Disputes” clause of the contract.

The Comptroller General of the General Accounting Office prepares
recommendations on protests for consideration by the agency. These
recommendations are published as “Comptroller General Decisions.”
The Comptroller General's recommendations on protests often function
as “precedents” for interpreting statutes and other types of law.

3-9



CHAPTER 3
3.1.4 Common Law

The final source of Federal Contract Law includes decisions handed
down by judges in courts of law and the application of “common” law.
Today, the courts are a more important source of contract law in the
private sector than in the Federal sector. This is because the Disputes
Act and other such laws have established administrative procedures
and forums for deciding protests of Federal contract award and claims
arising under or related to a Federal contract. However, when the
courts agree to hear a case and decide that the case involves issues
within their jurisdiction, the courts nonetheless can override adminis-
trative law judges or the Comptroller General and establish binding
precedents.

3.2 BASIC STATUTES

This section conveys a brief history of Federal acquisition, an over-
view of the statutes that presently control procurement and con-
tracting, and reviews of the more critical statutes.

3.2.1 Legislative History of Federal Acquisition

Pre-World War Il

Writers and lecturers sometimes refer to an “early contract” to illus-
trate what contracting was like in the “old days.” They will refer to a
two page Government contract between the Army and the Wright
brothers to develop an airplane for military use. Similarly, an early
example of contract administration requirements is reflected in a letter
“dispatching” a Navy captain to Philadelphia to make sure the com-
pany building a naval vessel “accomplished the work in good order.”
You will see in a later chapter that contract administration is now much
more complex.

The evolution from simple, short contracts and contracting procedures
to the complex, lengthy contracts and processes encountered today
began with World War Il. This war was a milestone event that brought
about significant changes in the Federal Acquisition Process.

From the late 1700s until the 1940s, the Department of the Treasury
was responsible for the procurement of supplies and services for the
U.S. Government. In addition, the Department of War and the
Department of the Navy were authorized to contract for goods and
services for military use.

3-10



BASIC STATUTES AND REGULATIONS

In the early years of our Government, there were few controls on
contracting, and favoritism soon became a problem. In 1809, Congress
established the requirement for competition in Government procure-
ment. Congress enacted legislation that required all purchases and
contracts for supplies and services to be made by either:

* Open purchasing.
* Advertising for offers.

Exhibit 3-5 defines these terms.

The 1809 legislation was the first attempt to avoid favoritism by
requiring competition. However, more controls would be needed. In
subsequentyears, the Federal Governmentrepeatedly faced procurement
scandals brought about by undisclosed purchases made at inflated
prices. In fact, it was found that some members of Congress had
benefited by obtaining Government contracts for their friends.

TERMS USED TO DESCRIBE COMPETITION

Open Purchasing

* Going to the open market.
* Buying from merchants at the established or prevailing
market price.

Advertising for
Offers

» Publicly advertising a Government requirement.
* Requesting interested parties to respond by submitting b|ds.

Exhibit 3-5. Terms Used to Describe Competition.

Congress responded by passing the Civil Sundry and Appropriations Act
of 1861, which, as amended, is referred to as Revised Statute (R.S.)
3709: This was the primary law controlling Government contracting
until the 1940s. This act required:

* Open solicitation of sealed bids.

* Public opening of bids received.
+ Contract award to be made to the low bidder.
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CHAPTER 3

World War I

Post World War Il

The three-part process became known as “formal advertising” and was
referred to by that name until 1985, when the Competition in Contracting
Act (CICA) formally renamed it “sealed bidding.”

R.S. 3709 did provide the following exceptions to the above require-
ments:

* Personal services.
» Public exigencies (urgencies).
* Small purchases.

There were few changes to Government contracting regulation for a
number of years. Then, in the early 1900s (particularly the 1930s),
socioeconomic laws, including the Buy American Act, and several laws
that are beneficial to labor, were added to contracting regulations.

In 1941, Congress enacted the first War Powers Act. Where necessary
to facilitate prosecution of the war, the Act permitted the President to
authorize certain departments and agencies to make procurements with
no contractlaw requirements concerning the making, performing, amend-
ing or modifying contracts (e.g., without regard to requirements for
formal advertising).Thus, the procurement of supplies, material, and
equipment for the defense effort approximated the freedom to bargain, a
custom enjoyed in the private sector.

While procurement in time of war initiated the use of the most expedient

purchase methods, World War Il also brought about an era of technologi-
cal advancements. This meant, for example, moving away from “inven-

tory replenishment” and toward the introduction of new equipment and

new supplies. Formal advertising procedures were not appropriate for
these such procurements.

At the end of the war, it was apparent that agencies concerned with
wartime procurement demonstrated the ability to use judgment, dis-
cretion, and sound business sense under the broad procurement powers
granted them during the war. In keeping with this development, legisla-
tion was proposed in Congress to authorize negotiated procurements on
an “exception” basis. Some of the exceptions that permitted negotiations
were:

* National emergency.

» Public exigency (urgency).

» Experimental, developmental, and research work.

* Food (perishable or nonperishable subsistence supplies).
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BASIC STATUTES AND REGULATIONS
Concurrently, the size and scope of procurement had radically changed.
The armed services, even post-war, were spending many times more
dollars than were spent by all of Governmentin pre-war years. Therefore,
for the first time, Congress decided to pass comprehensive procurement
legislation that would provide for contracting by negotiation.

In 1947, the Armed Services Procurement Act (ASPA) (Title 10 of the
U.S. Code, starting at Section 2301) established authority for the Depart-
ment of Defense to:

» Contract for the acquisition of property and services needed for
the national defense.
» Write regulations to implement this act.

The DoD implemented the Act by issuing the “Armed Services Pro-
curement Regulation” (ASPR), subsequently renamed the “Defense
Acquisition Regulation” (DAR). The DAR and associated regulations
favored contracting by formal advertising, but permitted Contracting
Officers in Defense agencies to negotiate contracts under one or more of
17 exceptions to the requirement for formal advertising.

Both the Congress and the executive branches quickly recognized that
procurement was also a “growing business” for the civilian agencies. In
1949, Congress enacted the Federal Property and Administrative Serv-
ices Act (FPASA), codified primarily in Title 41 (some in Title 40) of the
U.S. Code. FPASA established the General Services Administration,
instead of the Department of the Treasury, as the agency primarily
responsible for acquisition, supply, and construction, and for disposal of
materials and equipment for civilian agencies. The FPASA allowed
Contracting Officers in civilian agencies to negotiate contracts if any one
of 15 exceptions applied to the acquisition. Pursuant to the FPASA, GSA
prepared and issued the Federal Procurement Regulation (FPR), which
applied to civilian agencies.

Although some socioeconomic regulations became effective in the 1900s,
none had a significant impact on contracting procedures. However, in
1950, the Small Business Act was passed. In 1978, Public Law 95-507
made extensive changes to the Small Business Act. Since then, numerous
statutes have included changes to the Act.

The Office of Federal Procurement Policy (OFPP) Act was passed in

1974. This Act created OFPP and made it a part of the Office of
Management and Budget. There have been several amendments to the

3-13



CHAPTER 3

3.2.2 Basic Statutes

Act which have strengthened its role as the central organization in the
executive branch for acquisition and procurement and public affairs.
These were noted in Chapter 2.

The following four statutes govern the Federal acquisition process.
They are listed here with references to locations in the United States
Code (U.S.C.) in which their provisions have predominantly been

codified.

Acquisition-Related
Act Provisions

Armed Services Procurement Act 10 U.S.C. 82301 et. seq.

Federal Property and Administrative

Services Act 41 U.S.C. 8201 et. seq.
Office of Federal Procurement

Policy Act 41 U.S.C. 8401 et. seq.
Small Business Act 15 U.S.C. 8631 et. seq.

These statutes are frequently amended. Normally, you will not deal
directly with the language of these statutes but rather with the FAR
provisions that implement them.

In addition to the four statutes mentioned above, there are nearly 500
other statutes that apply to one or more aspects of Federal procurement.
Exhibit 3-6 summarizes some of the better known of these statutes.
Except where noted, the names of these acts are taken from title 50,
United States Code, “Acts Cited By Popular Name.” In that table, you
will find both the name of the act and the identity of sections in the
United States Code in which the act’s provisions have been codified.
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BASIC STATUTES AND REGULATIONS

ACQUISITION-RELATED STATUTES i
Statute Among Its Purposes:

An Act Concerning| Prohibits members of Congress from benefiting from Governirlent

Public Contracts contracts.

(1808, 2 Stat. 484)t

Anti-Deficiency Act| Prohibits commitments unless funding is available. Provideg|for

(1906) personal liability.

Anti-Kickback Act | Prohibits “pay-offs” to get a Government contract.

(1934)

Assignment of Provides a basis for contractors to obtain loans from private ggctor

Claims Act (1940) | lenders against future contract payments, with authorization for the
Government to make such payments directly to the lending ing}itu-
tion.

Authorization and | Often serve as a vehicle for amending basic procurement statlifes to

Appropriations Actg prescribe new or amended policies and procedures. For example, an

(various)* appropriations act in 1861 (12 Stat. 220) forbids the making|of a
contract unless authorized by law or under an appropriation adgquate
to its fulfillment. An appropriations act in 1868 (15 Stat. 177) stgtes
that no contract may bind the Government to pay an amount in g§cess
of that appropriated. These requirements are still in force todayland
have been codified as sections 11 and 12 of title 41, United $tates
Code.

Buy American Act | Provides preference for domestic over foreign materials when agquir-

(1933) ing supplies for the Government.

Cargo Preference Requires shipment of all military and at least half of other goo@s in

Act (1954) U.S. vessels.

Clean Air Act Prohibits contracting with a company convicted of criminal violafipn

Amendments (1977) ©f air pollution standards.

|

Exhibit 3-6. Acquisition-Related Statutes.

* Titles that do not appear in Title 50, United States Code, among the "Acts Cited By Popular

Name."
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ACQUISITION-RELATED STATUTES

Statute

Among Its Purposes:

Clinger-Cohen Act
of 1996 (also
referred to as the
Federal Acquisition
Reform Act)

Authorizes contracting officers to limit the number of proposals

the solicitation, to the greatest number that will permit an efficiq
competition among the offerors rated most highly in accordanc
with such criteria. Permits excluded offerors to request pre-aw
debriefings and encourages use of alternative dispute resolutid

exceptions to requirements for certified cost or pricing data anc
prescribes other reforms.

techniques for any protest based on such exclusion. Also revis

the competitive range, in accordance with the criteria specified|in

Competition in
Contracting Act
(1984)

Makes “full and open” competition an underlying objective
procurement.

Establishes Competition Advocates at high, responsible levd
every agency, with authority, in some instances, to disapp
proposed procurements that would not achieve “full and
competition.”

I
(

s

Imposes strict limits on the use of “sole source” procurements.

Contract Disputes
Act (1978)

Establishes a procedure and forums for resolving claims arising
or related to a contract.

I

Crimes and Crimi-
nal Procedure Act
(1948)

Requires mandatory purchase of specific supplies from Feq
Prison Industries, Inc.

16

Davis-Bacon Act
(1931)

Prescribes minimum wages, benefits, and working conditions
construction contracts.

Defense Production
Act (1970)

Established a Cost Accounting Standards Board and authorizg
promulgation of cost accounting standards that apply to ce
Federal contracts and contractors. Authority for the Cost Accour
Standards Board now rests in the OFPP Act, as amended (P.L
679).

g
U
L

Federal Acquisition
Streamlining Act
(FASA) (1994)

Establishes policies and procedures for acquiring “commercia
items, authorizes task order contracting, establishes “simplified
acquisition procedures” (in place of the prior “small purchase”
procedures) for contracts at or under $100,000, promotes
electronic commerce (e.g., FACNET), and otherwise streamlin
the acquisition process.

1%
U7

5 in
Ve
en

der

bral

on

the
Aain
ng
100-

E

xhibit 3-6. Acquisition-Related Statutes (Continued).
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BASIC STATUTES AND REGULATIONS

ACQUISITION-RELATED STATUTES [
Statute Among Its Purposes:

Freedom of Provides for making certain information on Government activitjgs,

Information Act including acquisition-related activities, available to the public.

(1966)

Miller Act (1935) Requires contractors to provide payment and performance bonds on
Government construction contracts.

Patents Act (1980)| Defines patent rights with respect to inventions made with Federal
assistance, in terms of the conditions under which a small business or
non-profit entity may elect to retain title to the invention and limits jon
that right (e.g., royalty free use of the invention by the Government
and “march-in” rights).

Program Fraud Civil Strengthens ability of Governmentto prosecute contract-related fraud.

Remedies Act

(1986)

Prompt Payment A¢t Assists contractors, especially small businesses, in obtaining fimely

(1982) payment for contract work.

Service Contract Agt For covered service contracts over $2,500, mandates clauggs on

(1965) minimum wages and fringe benefits, safe and sanitary wofKing
conditions, notification to employees of the minimum allowahle
compensation, and equivalent Federal employee classificationg and
wage rates.

Trade Agreements | Waiver of the Buy American Act for certain supply contracts.

Act (1979)

Truth in Negotia- Requires offerors or contractors to submit accurate, complete,|(and

tions Act (1962) current cost or pricing data and to certify the data.

Tucker Act (Claims) Provides authority for the claims court to render judgements on glgims

(1887) against the United States.

Wagner-O'Day Act | Requires purchase of products made by blind and other handidajpped

(1938) persons.

1

Exhibit 3-6. Acquisition-Related Statutes (Continued).
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ACQUISITION-RELATED STATUTES

Walsh-Healy Publig

for

for

Contracts Act (193 Prescribe minimum wage, hours, age, and working conditior)s
supply contracts.

Work Hours and . . . L

Safety Act (1962) Prescribe minimum wage, hours, age, and working conditiong
laborers and mechaisic

|

Exhibit 3-6. Acquisition-Related Statutes (Continued).
MILESTONES IN THE DEVELOPMENT OF [

FEDERAL ACQUISITION POLICIES

1700s - 1940s Department of Treasury is responsible for procurement.

1809 Congress requires competition.

1861 Congress requires formal advertising (sealed bidding).

1941 War Powers Act permits purchasing without restraint.

1947 DoD authorized to procure property and services for natiopd
defense.

1949 GSA given responsibility for civilian acquisition.

1950 Small Business Act.

1974 Office of Federal Procurement Policy (OFPP) established as pa
of OMB to provide leadership and direction to Federal procure
ment programs.

1985 Competition in Contracting Act (CICA) makes "full and open*
competition the principal objective in Government procuremennt

1994-1996 The Federal Acquisition Streamlining Act and the Clinger-Cohe
Act direct major changes in policies and procedures, especiall
with respect to commercial items, acquisitions at or below the
“simplified acquisition threshold”, and task order contracting.

|

Art

Exhibit 3-7. Milestones in the Development of Federal Acquisition Policies.
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3.2.3 Small Business Act

Actions required of
the Government

As noted in Chapter 1, many statutes establish social and economic
requirements and goals for Federal acquisitions. The Small Business Act,
as amended, is generally considered to be the most “active” socioeconomic
statute because it requires both parties to take specific action; i.e., the
Government in the award of contracts, and the prime contractor in the

award of subcontracts.

Under policies pursuant to the Act, the Government is requwed
establish within each agency an Office of Small and Disadvantaged
Business Utilization. Working with the small business specialists from
that office and procurement center representatives of the Small Business
Administration assigned to their agency, contracting officers are required
to afford small business concerns an equitable opportunity to compete for
contracts (when appropriate or practicable) through such means as :

» Dividing proposed acquisitions into reasonably small lots to
permit offers on quantities less than the total requirement.

« Planning acquisitions so that more than one small business
concern may perform the work within the surety amounts guaran-
teed by the Small Business Administration (SBA).

» Establishing reasonable delivery schedules so that small business
concerns will be encouraged to compete.

* Encouraging prime contractors to subcontract with small business
concerns.

» Reserving contracts at or below the simplified acquisition threshold
(SAT) for small business concerns.

» Setting selected acquisitions aside (totally or partially) above the
SAT for exclusive competition among small business concerns.

* Referringa CO’s determination of a contractor’s nonresponsibility
to the SBA for a decision if the firm found to be nonresponsible
is a small business concern.

» Establishing dollar goals for awarding contracts to small, small
disadvantaged, and women-owned small business concerns.

* Requiring, at certain dollar thresholds, the offeror in line for the
award of a prime contract to develop plans for placing subcon-
tracts with to small, small disadvantaged, and women-owned
small business concerns.

* Awarding contracts to small, minority-owned, business concerns
(known as “8(a)” contractors because the requirement is in Sec-
tion 8(a) of the Small Business Act).
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Under the Act, con-
tractors are required
to:

1. Comply with any requirements in the contract for considering small
business concerns (especially those concerns that are women-owned
or disadvantaged) in awarding subcontracts (see FAR clause
52.219-8).

2. Implement the subcontracting plan (when required) it submitted
when competing for the contract (see FAR clause 52.219-9).

3.3 THE FEDERALACQUISITION REGULATION SYSTEM

The Federal Acquisition Regulation System is established for the codi-
fication and publication of uniform policies and procedures for acquisi-
tion by all executive agencies. The system consists of the:

* Federal Acquisition Regulation (FAR).
* Agency acquisition regulations that implement or supplement
the FAR.

The FAR System does not include internal agency guidance that an
agency head is authorized to issue. This type of guidance generally
includes:

» Delegations of authority.

» Assignments of responsibility.

»  Work-flow procedures.

* Internal reporting requirements.

Be aware that internal agency guidance must not conflict with the FAR.

3.3.1 Sources of the FAR

The FAR was created to provide a single, uniform acquisition regulation
to all executive agencies. Itbecame effective on April 1, 1984. Basically,
the FAR was the result of a merger of the two major procurement
regulations: the Defense Acquisition Regulation and the Federal Pro-
curement Regulation, see Exhibit 3-8.

In addition, the FAR incorporated some of the material contained in

NASA procurement regulations and the procurement regulations of other
executive agencies.
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The material in the FAR, therefore, is based on:

« Statutes.

» Executive Orders (EOs).

 OMB Circulars.

* OFPP Policy Letters.

* Previously existing regulations (especially the DAR and FPR).

» Decisions by the Comptroller General (head of the General
Accounting Office), decisions by Boards of Contract Appeals
(BCA), the Courts, and case and common. law

THE TWO MAJOR PROCUREMENT ]
REGULATIONS SUPERSEDED BY THE FAR

The Defense Ac- * Issued by the Department of Defense (DoD) under 10
quisition Regulation U.S.C (U.S. Code, Title 10).
(DAR) » Applicable to all components of the DoD.

» Served as the basis for the present Department of Defer
FAR Supplement.

w0
D

The Federal Pro- * Issued by the General Services Administration (GSA)

curement Regulatiof under 41 U.S.C (U.S. Code, Title 41).

(FPR) » Applicable to all civilian agencies of the executive depart-
ments.

* Superseded by the FAR in its entirety.

Exhibit 3-8. The Two Major Procurement Regulations Superseded By the FAR.

3.3.2 FAR Maintenance
The FAR is maintained by two separate groups or councils under the

overall leadership of the Federal Acquisition Regulatory Council, see
Exhibit 3-9.
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THE TWO COUNCILS RESPONSIBLE FOR MAINTAINING THE FAR

The Defense Ac-
quisition Regulatory
Council (DARC)

The DARC is chaired by a representative of the DoD and has
members representing the Army, Navy, Air Force, Defense Logisli¢s
Agency, and NASA.

The Civilian Agency
Acquisition Council
(CAAC)

The CAAC is chaired by a representative of the GSA and has
representatives from 12 civilian agencies, as indicated in FAR 1.2(1.

Exhibit 3-9. The Two Councils Responsible for Maintaining the FAR.

The two councils listed in Exhibit 3-9 are responsible for maintaining the
FAR. Each council is assigned primary responsibility for prescribed
parts and subparts of the FAR. When one council develops a proposed
amendment to the FAR, the amendment is referred to the other council
for review and concurrence.

The FAR Secretariat, which was established within GSA, provides
administrative support. The Secretariat prints, publishes, and distributes
the FAR. The Secretariat also provides the two councils with centralized
services for:

Issuing Federal Register notices of proposed and final FAR rules.
Preparing and issuing Federal Acquisition Circulars, which con-
tain replacements for amended FAR pages.

Maintaining a synopsis of current FAR revisions and their status.
Assigning FAR case numbers.

Maintaining official files.

Providing miscellaneous administrative support.

FAR cases are numbered consecutively, with the appropriate calendar
year (CY) as a prefix. For example: The first case initiated in CY 1990
is Case 90-01.

When a FAR case has been completed and a proposed change approved
for publication, the change is issued as a Federal Acquisition Circular
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(FAC). Note that there is not a one-to-one correlation between FAR cases
and FACs. Some FAR cases are never incorporated in FACs. Several
cases may be combined in a single FAC.

FACs are numbered consecutively as issued and are keyed to the fiscal
year edition of the FAR. When the original (1984) edition of the FAR was

in use, the FACs were numbered 84-XX (e.g., FAC 84-49). The FACs
issued under the second (1990) edition of the FAR likewise are numbered
90-XX (e.g., FAC 90-1).

Prior to issuance, the FACs are reviewed by the Administrator of the
Office of Federal Procurement Policy and are jointly “signed” by the
Secretary of Defense and the Administrators of GSA and NASA or their
delegatees.

FACs are distributed for insertion into the loose-leaf edition of the FAR.
In addition, a bound version of the FAR, which is published in the Code
of Federal Regulations format at least once each calendar year, incorpo-
rates all circulars to that time. In addition, the FAR Secretariat posts
FACs on a World Wide Web page maintained by GSA, along with a
complete on-line version of the FAR that is revised as each FAC is
released.

3.3.3 FAR Supplements

The FAR is the basic regulation. Itis essentially a statement of policy, but
also includes some procedural detail. The FAR permits agencies to issue
supplementing regulations because agencies are organized differently
and may have unique acquisition needs. But an agency’s supplemental
regulations should not:

* Unnecessarily repeat, paraphrase, or otherwise restate FAR ma-
terial.

» Conflict with or be inconsistent with the FAR (except as required
by law or when a deviation is authorized).

Agency acquisition regulations shall be limited to:

* Those necessary to implement FAR policies and procedures
within the agency.

» Additional policies, procedures, solicitation provisions, or con-
tract clauses that supplement the FAR to satisfy the specific needs
of the agency.
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3.3.4 Using the FAR System

Using the FAR

When making procurement decisions, you must heed all of the following:

 The FAR.
* Your agency’s supplement to the FAR.
» Internal guidance.

The FAR System s in Title 48, Code of Federal Regulations (CFR). The
FAR is assigned Chapter 1. Chapter 1 is divided into subchapters and
parts as shown in Exhibit 3-8, and is printed in two volumes.

The subchapters shown in Exhibit 3-10 provide organization to the FAR.
For practical use, you should be aware that each FAR part is divided as
illustrated in Exhibit 3-11.

By using the Table of Contents in Chapter 1 of the FAR, you can locate
the subject you are interested in. For example, suppose you are interested
in knowing the FAR requirements for competition. The Chapter 1 Table
of Contents shows that Part 6 is titled “Competition Requirements.”
When you locate Part 6, you will find a table of contents for that Part.
There you will find that Part 6 is divided into five subparts, which are
divided into sections and subsections.

With practice, you will find that locating specific subject matter is
relatively easy. You may also use the index in the FAR to help you locate
subject matter; however, the internal relationships that exist between the
various parts necessitate the frequent use of cross-references. The
arrangement of FAR material is described in detail in Subsection
1.105-2 (i.e., Part I, Subpart 1, Section 5, Subsection 2).
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FAR ORGANIZATION B
Parts1-4 Subchapter A — General
Parts 5 - 12 Subchapter B — Competition and Acquisition Planning
Parts 13 - 18 Subchapter C — Contracting Methods and Contract Types
Parts 19 - 26 Subchapter D — Socioeconomic Programs
Parts 27 - 33 Subchapter E — General Contracting Requirements
Parts 34 - 41 Subchapter F — Special Categories of Contracting
Parts 42 - 51 Subchapter G — Contract Management
Parts 52 - 53 Subchapter H — Clauses and Forms
Parts 54 - 99 Reserved
|

Exhibit 3-10. FAR Organization.

EXAMPLE OF HOW THE FAR IS DIVIDED ]
FAR DIVISIONS FAR # EXAMPLE
Parts 14 Sealed Bidding
Subparts 14 Use of Sealed Bidding
Sections 1403 Policy
Subsections 14.108- General
.

Exhibit 3-11. Example of How FAR is Divided.
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Using Agency Regula- Chapters 2 through 59 of Title 48 of the CFR are reserved for the
acquisition regulations of the executive agencies. Some examples are:

tions

DoD — Chapter 2.
HHS — Chapter 3.
GSA — Chapter 5.
NASA — Chapter 18.

Using the GSA as an example, GSAR (General Services Administration
Acquisition Regulation) supplementsto the FAR are preceded by a 5. For
example, FAR 6.304(a)(1) states that “For a proposed contract not
exceeding $500,000, the contracting officer's certification required by
6.303-2(a)(12) will serve as approval unless a higher approving level is
established in agency procedures.” If GSA elects to requires approval at
alevel above the CO, itis up to GSA to identify that level. Inthe GSAR,
such coverage would be at 506.304.

If an agency needs to supplement the FAR, and there is no counterpart in
the FAR, the agency will identify such material by the numbers “70” and
up. For example, if the GSAR added something unique to FAR Subpart
6.3, it would be numbered in the GSAR as 506.370 (the second addition
at the location would be 506.371). A whole subpart added to FAR Part
6 would be numbered 506.70.
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